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consignor because of the recovery of the ostensible value of the package 
by the consignee. It is submitted that this view, although perhaps 
pemitting unnecessary litigation in a few instances, is based on sounder 
principle, and is therefore preferable. 



Taxation of a Special Franchise. — Although corporate and so- 
called special franchises are alike in that both are privileges conferred 
by the government upon individuals, not belonging to them as of com- 
mon right, 1 they are not identical. A special franchise is a grant from 
the public of some particular right wholly independent of the right to 
exist as a corporation and to exercise corporate privileges. 2 A cor- 
porate franchise, the right to exist as a corporation, belongs primarily 
to the corporators; 3 a special franchise, to the corporation. 4 The 
former may survive a surrender, or forfeiture, of the latter, 5 and, 
conversely, a special franchise, as a vested right, may survive a revoca- 
tion under a State's reserved right of amendment, of the corporate 
franchise. However, both are subject to the right of the State to tax 
privileges, which they undoubtedly are. 7 Taxes on privileges, in the 
absence of express constitutional provision, need not proceed on a 
basis of valuation but may be of fixed amount or proportioned to the 
amount of business done. 8 

In view of the distinct character of corporate and special franchises 
it is obvious that a tax imposed upon the corporate franchise eo 
nomine would not include a special franchise owned by the corpora- 
tion. In New York, the jurisdiction of the principal case, a tax is 
levied on the corporate franchise. 10 Another distinct tax on the 
capital stock of a corporation has been construed to embrace only the 
tangible personalty. 11 Accordingly, prior to specific legislation, special 
franchises escaped taxation. In a few jurisdictions these franchises 
have been deemed taxable as realty on the ground that a franchise to 
occupy the soil of a street together with actual occupation constitutes 
an easement. 12 The consequent unavailability in New York of a 
valuable source of income led to legislation providing for an ad valorem 
tax on special franchises, as realty, this value together with that of 
the tangible property used in connection therewith, formally locally 
assessed, to be assessed by state officers. 13 To the contended uncon- 
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stitutionality of this mode of assessing the personalty in question it is 
answered that the State may provide the method for assessing a new 
species of property, created for the purpose of taxation. 14 Nor are the 
provisions of the federal constitution violated since nothing is exacted 
from the owners of special franchises which is not exacted from owners 
of property, generally. 15 State control over structures in the highway 
would seem to follow from the recognized right of the legislature to 
control the highway itself. 16 No method for valuing special franchises 
was provided hy the legislature. However, this omission does not 
constitute a failure of due process of law for the statute must be con- 
strued to be a part of the general tax law. 17 Whether such a method 
can be supplied aliunde is more doubtful. In a recent case, People ex 
rel. Jamaica Water Supply Go. v. State Board of Tax Commissioners 
(N. Y. 1909) 89 N. E. 581, the Court of Appeals sanctioned, for that 
case, the "net earnings" rule. From the gross earnings, operating ex- 
penses, including an allowance for depreciation, taxes, and a fair return 
on the capital invested in real and tangible personal property are to be 
deducted. The residue capitalized at a fair rate gives the value of the 
special franchise. 

Theoretically this residue of the net earnings is not solely attribu- 
table to the special franchise, 18 although this objection is scarcely 
insuperable. But further, it is not clear that the value of the corporate 
franchise is not included since the value of a special franchise may de- 
pend upon the earning capacity of the corporation owning and exercis- 
ing it, as a going concern. 19 This rule, too, seems inapplicable to tele- 
phone and telegraph companies, a large part of whose earnings results 
from messages sent to, and received from points outside the state. The 
court, however, does not attempt by judicial legislation to supply the 
omission of the legislature by declaring the above to be the established 
rule for all cases; its inapplicability in cases in which it would work 
injustice is expressly recognized. The resulting undesirable uncer- 
tainty, however, can apparently be avoided only by legislation. 



Pleading the Statute of Limitations to a Federal Indictment 
for Conspiracy. — In criminal practice the federal courts follow the 
principles of the common law as it existed in the states at the time 
of the adoption of the constitution. 1 For pleading the statute of 
limitations to an indictment several methods seem available. It has 
been held that this defense may be raised by general demurrer, 2 and 
this method has been used where the lapse of the statutory period 
was apparent on the face of the indictment. It has not, however, 
been much approved in the federal courts due, doubtless, to the fact 
that, though from the face of the indictment the limitation period 
may seem to have passed, exceptions to its running, not there set 
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